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STATEMENT OF JURISDICTION 

 

The Appellant has approached this Honorable Court under Part 8, Article 81 (b) of the Rome Statute of 

the International Criminal Court. The Respondent humbly submits to the jurisdiction of this Honorable 

Court. 

 

STATEMENT OF FACTS 

 

Akpaf is a country dominated by two primary groups, the Red Tribe and the Pink Tribe (the latter 

previously was the ruling elite.) This state is now independent after previous colonization. Coffee was 

used as a tool for exploitation when the country was under colonial rule so the new state of Akpafia 

passed laws banning the cultivation, production, sale and consumption of coffee. 

 

From the 1970‟s Akpaf has been troubled by a history of civil war between the Red and Pink Tribes. 

This has resulted in many changes of government, a humanitarian crisis and selective implementation of 

coffee laws. 

 

The illegal sale of coffee was particularly pertinent throughout this conflict. Its international demand far 

outstripped its supply despite an international ban on its sale by the Security Council of the United 

Nations. A particular company involved in the illegal coffee sale was AS Enterprises, a multinational 

company which sold the coffee under the brand name „Celestial Coffee.‟ 

 

Following the finding of a large oil reserve by Red Tribesmen in a remote region of Akpafia, a series of 

battles ensued between the two ethnic tribes, which culminated in the decisive victory of the Red Tribe. 

In response to the atrocities committed by both sides, the Security Council passed Resolution No.54/01 

to set up the International Criminal Tribunal for Akpaf (ICTA). Arban Srinivas was appointed as one of 

the judges of this newly constituted Tribunal.  

 

In the Trial Chamber‟s second Judgment (No. ICTA/2009/2) on which Arban Srinivas was a member, 

the court convicted Commander A, a member of the Red Tribe, of  genocide for his involvement in the 

destruction of the Senate in 1986. The Commander has brought an Appeal against the decision on the 

ground that Arban Srinivas should have been removed from the Tribunal because of his involvement in 

Akpafian affairs.  
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The judge in this case whose impartiality has been questioned, Mr. Arban Srinivas, was a Director of AS 

Enterprise, from 1977 until 1990. After his resignation, he proclaimed that he was unhappy with the 

policies of the Company and subsequently rejoined the legal practice in Industan. From 1990 there has 

been a new Director, a Mr. R. U. Rampyara of AS Enterprise. He was further promoted to a Senior 

Advocate of the Supreme Court of Industan in 1995 and later a Supreme Court Judge of the Supreme 

Court of Industan in 1996. 

 

Mr. Srinivas‟ former wife, whom he divorced in 1997 for personal reasons, was a consultant for another 

company which sells coffee. She is also an activist in Industan political circles and is a notable 

proponent of Akpafian diversity. 

 

A few months after his appointment as a judge, a tabloid journalist tried to discredit Arban Srinivas by 

releasing information about certain confidential emails from Arban Srinivas‟ account to certain political 

leaders in Industan, in which he described opportunities in Akpaf. Arban Srinivas has maintained his 

rights to silence after newspapers have called for him to clarify the situation. 

 

 

 

 

STATEMENT OF ISSUES 

 

 

1. Whether the Tribunal has jurisdiction to hear the matter? 

 

2. Whether there is evidence of substantive and/or objective judicial impeachment on the part of the Mr. 

Srinivas? 

 

3. Whether the appointment process of Mr. Srinivas to the Supreme Court of Industan was unlawful? 

 

4. Whether  

a) “The acts of destroying the Senate Building” can be classified as Genocide?  

And  

b) Commander Ignatius is guilty of committing genocide through the Commander Responsibility rule? 
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SUMMARY OF PLEADINGS 

 

1. The Tribunal does have jurisdiction to hear the matter 

 

We submit that the ICTA has always had jurisdiction. The Tribunals for the former Yugoslavia and 

Rwanda were established by Security Council Resolutions 827 (1993) and 955 (1994) respectively, 

acting under the auspices of Chapter VII of the UN Charter in order “to maintain or restore international 

peace and security”. 

 

In the field of law regarding the establishment of an ad hoc or permanent international tribunal, four 

different methods are available. A) an international treaty b) a General Assembly resolution c) a Security 

Council Resolution and d) creating an international tribunal by means of amending the UN Charter.  

 

Given the urgency of the issue in hand, it would have been impractical to establish an ad hoc tribunal 

under any of the other methods.  

 

2. There is evidence of substantive and/or objective judicial impeachment on the part of the Mr. 

Srinivas 

 

There has been no cases thus far presented in the International Criminal Court for disqualification based 

on judicial bias and whilst some have been presented in the ad hoc tribunals, the claims against Judges 

are rarely successful. These cases suggest a very high threshold for judicial impeachment to be satisfied. 

Case law indicates that the link between the activity and the person convicted cannot be „tenuous‟ and 

they must satisfy the „association test‟. It is our submission that the links made between Mr. Srinivas and 

Commander Ignatius are too tenuous to either be substantively bias or even give an appearance of  bias 

to that effect. Furthermore, Judge Srinivas‟ activities fail to satisfy the elements of the association test. 

 

There is already so little confidence in the International Courts so we must not be too liberal with the 

interpretation of impartiality. It may lead national courts to reconsider the judicial powers on 

independence that they are slowly being induced to establish at the international level, jeopardizing the 

credibility of the international courts. 
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3. The appointment process of Mr. Srinivas to the Supreme Court of Industan and ICTA was 

lawful 

 

Article 124(2) of the Constitution of India, a country that is pari materia to Industan, allows for a Judge 

to be appointed through a decision made by the President. It also specifies in subsections (3)(a)-(3)(c) 

that the President can appoint someone they consider to be a distinguished jurist. The facts of the case 

indicate that Mr. Srinivas was found to be such a jurist and there is no allusion to proper procedure not 

being followed.  

 

The provisions of Article 36(4)(a) of the Rome Statute entail that appointments made to international 

tribunals are made through similar decisions. As the ICC Statute has been incorporated into the ICTA 

one, the President is fully within his rights to nominate Mr. Srinivas for his aforementioned expertise.  

 

Given the nature of international criminal tribunals it may be contended that a judge requires an in-depth 

understanding of criminal law and procedure but as many of the issues that face ICTA are also 

commercial in nature, knowledge of international commercial law is essential.  

 

Finally, the removal process of a Judge is extremely difficult given the high threshold of disqualification 

and lengthy procedure.  

 

4. a) The acts of destroying the Senate Building can be classified as Genocide   

And  

b) Commander Ignatius does have Commander Responsibility 

 

Article I of the Genocide Convention specifies the three elements that need to be proved for a genocide 

conviction to be delivered. Though historically not part of the actus reus of genocide, the recent case law 

of the ICTY/ICTR seems to indicate that attacks against cultural/religious property can be seen as 

evidence of genocide. The Senate is a building of such cultural significance of the Pink Tribe. 

 

Those in positions of command do not have to satisfy the same levels of mens rea as an ordinary 

perpetrator of genocide. Article 28 of the Rome Statute of the ICC provides that a commander may be 

held responsible for such crimes if they knew or should have known their subordinates‟ actions. Even if 

it is found that the Commander was completely unaware of his subordinates actions then a „must have 

known‟ test can still be applied. Commander Ignatius certainly satisfies one of the two.  
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Finally, if it is contended that the act in itself was aimed at the Pink Tribe as a political group rather than 

as an ethnic one, it can be argued that both intentions can exist simultaneously. It can also be stated that 

the act by Commander Ignatius was ethno-political in nature. Despite the number of economic and 

political dimensions of the conflict between the Red and Pink Tribe, it is still rooted in the disparities of 

power that stem from their ethnic differences.  
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WRITTEN PLEADINGS 

 

 

1. The Tribunal does have jurisdiction to hear the matter 

 

1.1. We submit that the ICTA has always had jurisdiction. The Tribunals for the former Yugoslavia and 

Rwanda were established by Security Council Resolutions 827 (1993) and 955 (1994) respectively, 

acting under the auspices of Chapter VII of the UN Charter in order “to maintain or restore international 

peace and security”.   

 

1.2. In the field of law regarding the establishment of an ad hoc or permanent international tribunal, four 

different methods are available. A) an international treaty b) a GA resolution c) a Security Council 

Resolution and d) creating an international tribunal by means of amending the UN Charter.  

 

1.3. Given the urgency of the issue in hand, it would have been impractical to establish an ad hoc 

tribunal under the other methods. Article 39 of the UN Charter, under Chapter VII, gives power to the 

Security Council to determine the existence of any threat to peace and security and to take necessary 

measures in a accordance with Article 41 and 42 to maintain or restore international peace and security.  

Acting expeditiously and efficiently would be in line with the Security Council‟s role outlined in Article 

24 (1) of the UN Charter where it states that the Security Council has a “primary responsibility for the 

maintenance of international peace and security” and that it acts on behalf of Member States. To fulfill 

this primary responsibility, the Security Council is empowered under Article 29 to “establish such 

subsidiary organs as it deems necessary for the performance of its functions”. 

 

2. There is no evidence of subjective and objective judicial impeachment on the part of the Mr. 

Srinivas 

 

2.1. The “bias test” 

Rule 34 of the ICC Rules of Procedure and Evidence
1
 identifies four grounds under which a judge may 

be impeached.   

 

 “ (a)      Personal interest in the case, including a spousal, parental or other close 

family, personal or professional relationship, or a subordinate relationship, with any of 

the parties; 

                                                
1 International Criminal Court Rules of Procedure and Evidence, Rule 34. 
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 (b)      Involvement, in his or her private capacity, in any legal proceedings initiated 

prior to his or her involvement in the case, or initiated by him or her subsequently, in 

which the person being investigated or prosecuted was or is an opposing party;  

 (c)      Performance of functions, prior to taking office, during which he or she could be expected to 

have formed an opinion on the case in question, on the parties or on their legal representatives that, 

objectively, could adversely affect the required impartiality of the person concerned; 

 (d)      Expression of opinions, through the communications media, in writing or in public actions, that, 

objectively, could adversely affect the required impartiality of the person concerned.” 

 

2.2. In the case of Furundzija
2
, it was stated that there was a two part test when assessing cases of 

judicial impeachment and when interpreting Rule 34 of the Rules and Procedures of the ICC. This test 

has been applied in nearly all subsequent decisions involving judicial impeachment in ad hoc tribunals.  

The first limb of the test is whether the judge “is a party to the case, or has a financial or proprietary 

interest in the outcome of the case a party to the case, or if the Judge‟s decision will lead to the 

promotion of a cause in which he or she is involved, together with one of the parties” then this will give 

rise to substantive bias.”
3
 This is the subjective bias test. The second part of the test in Furundzija was 

whether there had been evidence of objective bias, the test reads if „the circumstances would lead a 

reasonable observer, properly informed, to reasonably apprehend bias.‟
4
 This is a principal which has 

become custom both at international and national level that “the Judge should not only be subjectively 

free from bias, but also that there should be nothing in the surrounding circumstances which objectively 

gives rise to an appearance of bias”
5
 or quite simply that “justice should not just be done but should 

undoubtedly and manifestly seen to be done”
6
.  

 

2.3. There seems to be a theme running through all the ad hoc cases on judicial impartiality. It is a 

custom that the threshold for finding judges judicially bias is a very high one indeed, in fact no judge has 

every been tried in the International Criminal Court for judicial bias, let alone found guilty of it. Even in 

the ad hoc tribunals where judges have been tried, in only a very small number have judges been forced 

to recuse. We will use this two-pronged test to articulate our submissions on why Judge Srinvinas‟ 

should not be liable under judicial impeachment. 

 

 

                                                
2 Prosecutor v Furundzija, Case No IT-95-17/1-A, International Criminal Tribunal for Yugoslavia (ICTY), 21 July 2000 
3 Ibid. p. 189. 
4 Ibid. 
5 Prosecutor v. Jean-Paul Akayesu (Appeal Judgment), Case No. ICTR-96-4-A, International Criminal Tribunal for Rwanda 

(ICTR), 1 June 2001; para 203. 
6 R v Sussex Justices, Ex Parte McCarthy [1924] 1 KB 256; para 259. 
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a) Functions prior to taking office 

Firstly, under rule 34 (c) of the Rules and Procedures of the ICC states that a judge can be found for 

judicial bias if they engaged in the “performance of functions, prior to taking office, during which he or 

she could be expected to have formed an opinion on the case in question”
7
.  

 

We submit that there was no subjective or objective bias which can be discerned through Mr. Srinivas‟ 

functions in his company capacity. In the case of Delalic
8
, Judge Odio Benito was elected second vice-

president of Costa Rica and this did not cause her to be disqualified as a Judge. However, this case was 

decided on the basis that she had explicitly pledged that she would not assume any function in the Costa 

Rican Government before completion of her mandate as a judge. It was stated that “if she had been 

serving in an active capacity as vice president while still serving on the Olibid bench...the appeals 

Chamber would have been much more likely to find an appearance of impropriety”
9
. If we assimilate 

this to the facts of the current case, Judge Scrinvians resigned as Director in 1990 and Mr R. U 

Rampyara joined AS Enterprises in his place as Director. Therefore, when he was appointed as a Judge 

for the Supreme Court of Industan in 1995, he was serving no “active capacity” on which one could find 

substantive or objective bias.  

 

2.5. Secondly, in the case of Furundzija
10

 it was established that the link between the activity of the 

judge and the prosecuted cannot be “tenuous”. In the case of Furundzija Judge Mumba had been a 

member of the UN Commission on the Status of Women where the definition of rape had been discussed. 

In addition she had met persons who were later involved in the trial, namely three authors of the amicus 

curiae briefs submitted in the case as well as one of the prosecutors. The defendant, who was charged 

with torture and aiding and abetting the war crime of outrages upon personal dignity, including rape, 

argued that this judge‟s management of his trial created the appearance of partiality because a 

reasonable observer could have concluded that the Judge in her trial and judgment wished to promote 

the legal and political agenda of the Commission on the Status of Women which she helped establish. 

The appeals chamber held that her sharing the goals of that body and her concern for the protection of 

women had not created any bias in her.  

 

2.6. If we compare the facts of this case to the one in hand the link between carrying out functions in the 

capacity of company seems an even more tenuous link than the one found in Furundzija, therefore Mr. 

                                                
7 Rules and Procedure of the International Criminal Court, Rule 34 (c) 
8 Prosecutor v Delalic et al. (Appeal Judgment) Case No IT.96-21-A, International Criminal Tribunal for Yugoslavia (ICTY), 

20 February 2001 
9 Ibid., para 36. 
10 Supra, para. 20 
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Srinivas cannot be found to be partial as there was not a suffcieint link between the activities carried out 

by Mr. Srinivas and the accused.  

 

Furthermore, in the case of Prosecutor v Momcilo Krajisnik
11

 the court established a two-pronged 

“association test” to ascertain judicial bias. The first limb is whether there is an association between the 

judge and the present case, if this is satisfied then one must look at whether this association affects the 

judge‟s partiality. This test raises a key point in that it states that just because there is an association this 

does not automatically lead to a finding of bias. Here, through tenuous links an association may be 

found between Mr. Srinivas and the accused; however there is nothing to suggest that this association 

would lead to impartiality. Mr. Srinivas did not know the accused personally, he did not carry out 

political functions prior to appointment which make him appear bias to a particular tribe, the most that 

can be said is that Mr. Srinivas wrote emails which commented on his propensity to the red tribe. 

 

2.7. In addition to this, in the case of Legal Consequences of the Construction of a Wall in the Occupied 

Palestinian Territory
12

 The ICJ Order denied a request by the state of Israel to preclude Judge Nabil 

Elaraby from sitting in the Wall case. This request was based on the judge‟s prior involvement in the 

Israeli-Palestinian conflict as an Egyptian diplomat particularly as an Egyptian UN ambassador in 

convening the Tenth Emergency Special Session of the General Assembly. He also placed prejudicial 

views against Israel in his 2001 interview for the newspaper Al-Ahram. The ICJ rejected the Israeli 

motion by a majority 13 to I on the grounds that “Judge Elaraby could not be regarded as having 

„previously taken part‟ in the case in any capacity.”
13

 Applying this to the current case Mr. Srinivas 

seems to have a much more tenuous link than Judge Elaraby who was not a member of any organization 

directly involved in the claim. He therefore cannot be held to be judicially partial.  

 

b) Emails sent whilst director of the company 

2.8. Judge Srinivas also sent emails and correspondence out which one may argue indicates substantive 

or objective bias under Rule 34(d) of the ICC Rules of Procedure and Evidence. However, this claim 

does not stand. Following on from the above, the newspaper which supposedly discovered the emails 

was a tabloid newspaper “InYerFaceNews”, famous for inflating statements made by government 

officials and the like. It would be inappropriate to rely solely on the emails supposedly found by the 

journalist as evidence of judicial bias. 

 

                                                
11 Prosecutor v. Momcilo Krajisnik (Trial Judgment), Case No. IT-00-39-T, International Criminal Tribunal for Yugoslavia 

(ICTY), 27 September 2006 
12 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Order of 30 Jan. 2000, [2004] ICJ 

Rep. 3 
13 Ibid, para 8 
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2.9. International lawyers across many jurisdictions have warned of this. For example, in a speech given 

by the Chief Justice of India, R.C.Lahoti, he quoted Justice Michael Kirby of Australia stating that 

judges should not “bend their knees to the government, to particular religions, to the military, to money, 

to tabloid newspapers, the media or the screaming mob in upholding law and justice”
 14

.  

 

2.10 Further on this point, if we look at the case of Hoekstra v Her Majesty‟s Advocate
15

, after the judge 

had decided a case which concerned the European Convention on Human Rights and before the appeal 

of this decision, he made damaging comments on the previous case. He wrote in an article that the 

convention would provide “a field day for crackpots, a pain in the neck for judges and legislators, and a 

goldmine for lawyers.‟
16

 The appeal chamber stated that the article would create in the informed 

observer the apprehension of bias against the Convention and the rights deriving from it. Therefore the 

judge was disqualified.  

 

2.11. Interestingly though, the court attached particular weight to the mode in which the statements were 

made. Here he was found to give an appearance of bias as his statements were published in a book. In 

the current case, these are statements made in email and statements likely to be inflated by a tabloid 

newspaper. Furthermore, the judicial outcome of which Mr. Srinivas participated was made against Red 

Tribe members yet the emails made statements in favor of the Red Tribe so one cannot submit that the 

content of the statements were not made in “a nature or in such a language as to give rise to a 

legitimate apprehension” of the case in hand. Here, we submit that there was no appearance of bias in 

the case.  

 

c) Personal Interest  

2.12. It is admitted that Mr. Srinivas‟s ex-wife  had been a part of activities to promote the diversity of 

Akpaf and his sister-in-law had tried to sell coffee on behalf of his ex-Company. One may contend that 

therefore he is biased under part a) of rule 34 of the ICC Rules of Procedure and Evidence
17

. However, 

we contend this submission has no weight on two grounds.  

 

Firstly, it must be stressed that he is no longer married to his wife and that they divorced prior to the 

judgment of the material case. Furthermore, Mr. Srinivas resigned from the company he belonged to 

long before his appointment as Judge. A new director has now been in place for several years. So under 

                                                
14 R.C. LAHOTI, Speech given by Chief Justice of India at All India Meeting of Chief Justices of High Courts On Women‟s 

Empowerment Vis-à-vis Legislation and Judicial Decisions (National Commission of Women: New Delbi, 2004) 
15 Hoekstra v. H.M. Advocate (No.2) 2000 S.L.T. 605. 
16 Ibid. Para 9 
17 International Criminal Court Rules of Procedure and Evidence, Rule 34 
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the “link” and “association” test mentioned above, surely the links made between the activities of his ex-

relations and his position as a judge are far too tenuous to find liability. 

 

2.13. Secondly, in the UK case R. v. Gough
18

 the House of Lords articulated a "real danger of bias" test. 

In this case a man was convicted of robbery and appealed on the grounds that a member of the jury was 

his brother's next door neighbor, despite the neighbor signing an affidavit to the effect that there was no 

connection, the accused appealed. The appeal was dismissed on the grounds stated by Lord Goff of 

Chieveley. He stated that the test should be stated in terms of "real danger rather than real likelihood to 

ensure that the court is thinking in terms of possibility rather than probability of bias"
19

.  In that case the 

court found that just because there was a relationship between a jury member and the accused this was 

not sufficient to find judicial impropriety. If we link this to the facts of the current case, just because the 

Judge‟s relations may be affected his judicial decision, though rather indirectly, it does not mean that 

this automatically correlates to bias. Surely, linking in with the following policy ground, we should only 

infer judicial impartiality if there is a „real danger of bias‟ and be wary of imposing the term bias too 

liberally just because a relationship or an outside interest can be discerned.  

 

d) Policy 

2.14. International courts derive their authority and their legitimacy from the willingness of the people 

and governments to accept and submit to its decisions. If it was found that a judge on such a significant 

case was partial, it would seriously jeopardize the court‟s confidence in international criminal law. This 

point is echoed in ICTY and ICTR case law, particularly in Sesay
20

. This may have consequences of 

making States reconsider the judicial powers and independence they are slowly being induced to give at 

the international level.  The powers established by the ICC are still in their infancy. It would be 

detrimental to question its appointment procedure in selecting judges if the court ruled in favor of 

judicial impeachment.  Therefore in considering these implications, there should be a very high 

threshold before this court decides on judicial impeachment; a threshold to which Arban Srinivas‟ 

actions and conduct do not achieve.  Confidence is the key to maintaining the courts integrity. Due to the 

potential international effects of a decision in which Judge Srinivas would be impeached, the courts 

should be very reluctant to allow this appeal. 

 

 

 

                                                
18 R v Gough [1993] 2 W.L.R. 883 
19 Ibid, p. 670 at E 
20 Prosecutor v. Issa Hassan Sesay, Morris Kallon and Augustine Gbao (the RUF accused) (Appeal judgment), Case No. 

SCSL-04-15-A, Special Court for Sierra Leone, 26 October 2009 
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3. The appointment process of Mr. Srinivas to the Supreme Court of Industan and ICTA was 

lawful 

 

3.1. Under Article 124(2) of the Constitution
21

, the judges of the Supreme Court of Industan 

are appointed by the President and therefore, by law, the appointment of a judge requires a 

political decision. The Chief of the Supreme Court is appointed by the President with the 

consultation of such Judges of the Supreme Court and the High Court as he deems necessary 

for the purpose. But in appointing other Judges, the President shall always consult the Chief 

Justice. He may also consult such other Judges of the Supreme Court and High Court as he 

may deem necessary under Article 124(2). It is indicated by case law that he now has to 

consult four of the senior most judges
22

 along with the Chief Justice when appointing any 

judge to the Supreme Court. There is no mention in the facts of this case that this procedure 

has not been followed appropriately and so the process cannot be questioned in this 

particular instance.  

 

3.2. When making such a decision the President has to consider the qualifications of the 

prospective Judge as set out in clauses (3)(a)-(3)(c) under Article 124. Clause 3(c) states that 

a person can be appointed as a Supreme Court Judge if he/she is “ in the opinion of the 

President, a distinguished jurist”. As mentioned in the facts of this case, Mr. Srinivas was 

found to be such a jurist because of his expertise in international commercial law. Any 

arguments about his experience as an Advocate or a Judge are thus re ndered invalid.  

 

3.3. Appointments onto an international tribunal are also made through a political decision. 

Under Article 36(4)(a) of the Rome Statute, “Nominations of candidates for election to the 

Court may be made by any State Party” through “the pro cedure for the nomination of 

candidates for appointment to the highest judicial offices in the State in question ”. 

Therefore, it is fully within the rights of the Industan President to nominate Arban Srinivas 

for a judicial position on the ICTA given his knowledge of international commercial law 

and/or experience as a Supreme Court Judge for 5 years.
23

  

 

                                                
21 Article 124(2), Constitution of India 
22 Re: Presidential Reference, AIR 1999 SC 1 
23 At the time of the formation of the Tribunal, Arban Srinivas had been on the bench of the Supreme Court of Industan for 5 

years, from 1996 to 2001. 
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3.4. It may be contended that Mr. Srinivas does not have “established competence in 

criminal law and procedure”
24

 but as mentioned in clause 3(b)(i), it is possible for a 

candidate to be elected onto the Court if they have “established competence in relevant areas 

of international law”. As stated previously, Mr. Srinivas has such competence in 

international commercial law and given the nature of the cases appe aring in front of the 

ICTA it is of great relevance. The temporal jurisdiction of the Tribunal is from 1985 to 2000 

and during that period the greatest conflict was the struggle over Akpaf‟s newly found oil 

resources. As this is an inherently commercial issue, someone of Mr. Srinivas‟ experience 

would only serve as an asset to the Tribunal bench.   

 

3.5. Finally, it may be remarked that the disqualification and removal of a Judge in the ICTA 

requires the satisfaction of a very high threshold and a very leng thy procedure. There are not 

many cases of a Tribunal Judge being disqualified because they did not meet the 

qualifications for appointment as a judge but in the Celebici case
25

, the Appeals Chamber 

entertained an argument that one of the judges of the Tria l Chamber ceased to be qualified as 

a judge when she was elected and took the oath of office as Vice President of her national 

State. It was argued that under the constitutional law of her country, a Vice President could 

not be appointed as judge, and that  she therefore no longer possessed the requirement in the 

ICTY statute equivalent to article 36(3)(a) of the Rome Statute. It is instructive that though 

the ground was heard, the Appeals Chamber ultimately rejected the argument on its merits
26

. 

If someone who is the Vice President of a country is not disqualified because of perceived 

bias or partiality, then it should not be possible to disqualify someone because of alleged 

connections with political parties unearthed through a few dubious emails from a tabloid 

newspaper.  

 

3.6. This high threshold is also reflected in  Article 46 of the Rome Statute where it states 

that a decision to remove a judge from office will require the support of a “two -thirds 

majority of the States Parties upon a recommendation adopt ed by a two-thirds majority of the 

other judges”
27

. It is also a process that is also not worthwhile undertaking given the 

weakness of the case against Mr. Srinivas. The grounds for r emoval are elaborated in the 

ICC Rules of Procedure and Evidence  and it is clear from the facts of the instant case that 

                                                
24 Article 36(3)(b)(i), Rome Statute of International Criminal Court 
25 Prosecutor v Delalic et al. (Celebici case), Case No. IT-96-21-T, Trial Chamber, International Criminal Tribunal for 

Yugoslavia (ICTY), 16 Nov. 1998 
26 Ibid., paras. 656-671 
27 Article 46(2)(a), Rome Statute of the International Criminal Court 
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Mr. Srinivas did not commit „serious misconduct‟. Rule 24, para. 1 provides the definit ion of 

serious misconduct and then gives three specific examples in subsection (a):  

 

“1) The disclosure of facts or information acquired in the course of the principal officer‟s 

duties or on a matter which is sub judice and such disclosure is seriously prejudicial to the 

judicial proceeding or to any person; 

 

2) the concealment of information or circumstances of any nature su fficiently serious to have 

precluded the principal officer from holding office; and  

 

3) the abuse of judicial office in order to obtain unwarranted favorable treatment from any 

authorities, officials or professionals.”
28

  

 

It  is not possible to conclusively say that Arban Srinivas has conducted any of the above 

mentioned acts and so cannot be disqualified for serious misconduct.  

 

4. A conviction of Genocide based on the destruction of the Senate can be upheld against 

Commander Ignatius based on a) the destruction of a building and b) commander responsibility.  

 

4.1. When interpreting the crime of genocide, the well reasoned dictum of the Tribunal in the case of 

Stakić can be instructive. The Trial Chamber listed four sources to rely on when interpreting genocide:  

 

“(i) the Genocide Convention according to the rules of interpretation set out in the Vienna Convention; 

(ii) the purpose of the Genocide Convention as evidenced by the travaux preparatoires; (iii) subsequent 

jurisprudence of the ad hoc Tribunals and national courts; and (iv) the publications of international 

authorities
29

.  

 

4.2. Turning to the Treaty first, the Genocide Convention 1949 specifically states in Article I that 

genocide is a crime under international law, reflecting customary international law and jus cogens. The 

Genocide Convention requires that three elements be proven: i) the perpetrator must commit one of the 

underlying offences enumerated in Article II against a member of a protected group (actus reus); ii) the 

perpetrator must possess the requisite intent to commit the underlying offence (mens rea), the 

perpetrator must possess the „special genocidal intent,‟ that is, the intent to destroy, in whole or in part, 

                                                
28 International Criminal Court Rules of Procedure and Evidence (2000) (ICC-ASP/1/3), Rule 24, para 1(a) 
29 Prosecutor v. Milomir Stakic (Trial Judgement), Case No. IT-97-24-T, International Criminal Tribunal for the former 

Yugoslavia (ICTY), 31 July 2003; paras. 501 
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a national, ethnical, racial or religious group, as such. The special genocidal intent, which is part of the 

chapeau, distinguishes genocide as a specific crime under international law.”
30

 The following 

submissions will conclusively establish that all of these elements are satisfied.  

 

 

a) The destruction of a building 

4.3. Looking at the actus reus element in the Krstic Trial Judgment, the ICTY noted that genocide could 

occur through a “purposeful eradication of [the group‟s] culture and identity, resulting in the eventual 

extinction of the group as an entity distinct from the remainder of the community.”
31

 Although excluded 

from the Genocide Convention, the recent developments of the ICTY/ICTR seem to indicate that as acts 

of genocide usually involve attacks against cultural and religious property, such attacks may be seen as 

evidence of genocide.
32

 In this particular instance, the Senate had particular significance for the Pink 

Tribe as it was designed by a prominent member of their Tribe and as such symbolized their leading role 

in the struggle for national independence. The destruction of such a building was an intangible loss to 

their cultural heritage and is symptomatic of the general atrocities committed by the Red Tribe against 

the Pink Tribe and therefore may fall under the general commission of genocide.  

 

b) Commander Responsibility 

4.4. Moving on to the mens rea element as stated in subsection (ii) of Article I, there is a requirement of 

a specific, premeditated
33

 intent to fulfill the acts enumerated in Article II.  However, legal academics 

have suggested that a genocide jurisprudence is emerging where someone can be accused of genocide 

without fulfilling the dolus specialis
34

 requirement if they are charged with aiding and abetting 

genocide, complicity in genocide, command responsibility and joint criminal enterprise.
35

 The third 

charge is the most pertinent one for the purposes of our submission. Commander Ignatius satisfied the 

requirements for this element by being a military commander of an attack against cultural property that 

was committed as part of a broader genocidal campaign.   

 

                                                
30 M.G. KARNAVAS, Is the Emerging Jurisprudence on Complicity in Genocide before the International Ad Hoc Tribunals 

a Moving Target in Conflict with the Principle of Legality? In The Criminal Law of Genocide – International, Comparative 
and Contextual Aspects, Ed. R. Henman & P. Behrens, (Ashgate: Hampshire, 2007); p.98 
31 Prosecutor v. Radislav Krstic (Trial Judgement), International Criminal Tribunal for the former Yugoslavia (ICTY), 2 

August 2001, para. 574 
32 BANTEKAS & S. NASH, International Criminal Law, 3rd Edition (Routeledge-Cavendish: New York, 2007), p. 148. See 

Krstic, (Trial Chamber), para. 580 
33 The Prosecutor v. Clément Kayishema and Obed Ruzindana (Trial Judgement), ICTR-95-1-T, International Criminal 

Tribunal for Rwanda (ICTR), 21 May 1999; para. 91 
34 specific intent 
35 M.G. KARNAVAS, “Is the Emerging Jurisprudence on Complicity in Genocide before the International Ad Hoc Tribunals 

a Moving Target in Conflict with the Principle of Legality?” In The Criminal Law of Genocide – International, Comparative 

and Contextual Aspects, Ed. R. Henman & P. Behrens, (Ashgate: Hampshire, 2007); p.102 
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4.5. Article 28 of the Rome Statute provides that a commander may be held responsible for crimes 

(including genocide) committed by his subordinates if he “knew or, owing to the circumstances at the 

time, should have known” that they were committing such crimes or were able to and failed to take the 

necessary and reasonable measures to punish or prevent them. This is also reflected in the case law. In 

the Trial Chamber of Musema, it was found that knowledge was sufficient for a conviction for genocide 

of a superior under Article 6(3) of the ICTR Statute that, if the superior „knew or had reason to know‟ 

that his subordinates were going to or had in fact committed acts of genocide.
36

 Commander A‟s 

incendiary statements were made immediately after the incident and he mentioned that “Akpaf must be 

bereft of the scourge of Pink Tribesmen and that he was proud to be a part of recent events that have 

aided in the cleansing of Akpafian Society”. This clearly shows that he was aware of the actions of his 

subordinates.  

 

4.6. Besides knowing the nature of the attack in question, he was also aware of the greater context in 

which it was committed: the extermination of the Pink Tribe. This is indicated in his usage of the 

phrases “must be bereft of the scourge” and “cleansing of Akpafian society”. If doubt is cast on whether 

such spoken words are specific enough to demonstrate knowledge of genocide, then the case of 

Niyitegeka may be illustrative. The Accused in the case encouraged and urged the attackers of Tutsis to 

go about their „work‟ (work being a reference to the killing of Tutsis) and the Chamber found it 

sufficient to convict the Accused for having the requisite intent to destroy, in whole or in part, the Tutsi 

ethnic group.
37

 The terms used by Commander Ignatius, given the instant facts, are more direct.   

 

4.7. Also, besides actual knowledge of their subordinate‟s actions and recklessness in not knowing a 

third test has surfaced in international criminal jurisprudence and that is the „must have known‟ test. The 

test stipulates that whenever subordinate criminality is widespread and notorious it must be presumed 

that the incumbent superior knew about it.
38

 As a result, the burden of proof is shifted from the 

prosecutor to the accused superior. While this test has not received recognition in ICTY it has in front of 

some tribunals like the case of Yamashita in front of the US Military Commission where they concluded 

that the accused “either knew or had the means of knowing”
39

 the atrocities committed by Japanese 

forces. Moreover, the ICRC Commentary on Arts 86 and 87 of  Additional Protocol I of 1977 affirms 

that widespread, publicly notorious, numerous, geographically and temporarily spanned breaches 

                                                
36 The Prosecutor v. Alfred Musema (Judgement and Sentence), ICTR-96-13-T, International Criminal Tribunal for Rwanda 

(ICTR), 27 January 2000; paras. 894-895 
37 The Prosecutor v. Eliézer Niyitegeka (Judgement and Sentence), ICTR-96-14-T, International Criminal Tribunal for 

Rwanda (ICTR), 16 May 2003; para. 436-437 
38 I. BANTEKAS, “The  Contemporary Law of Superior Responsibility” 93 The American Journal of International Law 3 

(1999); pp. 588-89 
39 Trial of General Yamashita (US Military Commission, Manila, 8 Oct-7 Dec 1945), 4 Law Reports of Trials of War 

Criminals (1945), 1, 34, 94 
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“should be taken into consideration in reaching a presumption that the persons responsible could not be 

ignorant of them”
40

. 

 

4.8. If it is concretely demonstrated that Commander Ignatius did not know about the act until it had 

been perpetrated by his subordinates, then he should still be found liable under commander 

responsibility. As mentioned in the Appeals Judgment of Blaskic, no proof of causality need be 

demonstrated between the commander‟s failure to prevent or punish and his subordinates‟ criminal 

activity.
41

 The ICTY has held that such omissions amount to instigation in circumstances where a 

commander has created “an environment permissive of criminal behaviour by subordinates”
42

.  

 

4.9. It may be contended that the destruction of the Senate, the ground on which Commander Ignatius‟ 

genocide conviction is based, was an act intended for a political group rather than an ethnic one. The act 

would then no longer satisfy the definition of genocide. The recent history of Akpafia shows that the 

conflict between the two Tribes is inextricably ethno-political and creating a distinction would be purely 

artificial. The tensions between the Tribes have been overlaid with civil war, coups, humanitarian crises, 

clashes over oil and the illicit trade of coffee but at its core the conflict is rooted in disparities of political 

power. This imbalance is due to one ethnic group ruling over another, similar to how the Punjabis ruled 

over the Bengalis in pre-1971 Pakistan. However, it is possible for the actus reus of genocide to be 

based on a variety of reasons without eliminating the determinative specific intent to destroy a group in 

whole or in part
43

. As stated in the case of Nahimana, Barayagwiza and Ngeze: “[T]he association of the 

Tutsi ethnic group with a political agenda, effectively merging ethnic and political identity, does not 

negate the genocidal animus that motivated the Accused. To the contrary, the identification of Tutsi 

individuals as enemies of the state associated with political opposition, simply by virtue of their Tutsi 

ethnicity, underscores the fact that their membership in the ethnic group, as such, was the sole basis on 

which they were targeted.”
44

 We would therefore ask for the Genocide conviction to remain, in line with 

the decision of the ICTA Trial Chamber.  

 

                                                
40 ICRC Commentary, para 3548 
41Prosecutor v. Tihomir Blaskic (Appeal Judgement), IT-95-14-A, International Criminal Tribunal for the former Yugoslavia 

(ICTY), 29 July 2004, para 77 
42 Prosecutor v. Tihomir Blaskic (Trial Judgement), IT-95-14-T, International Criminal Tribunal for the former Yugoslavia 

(ICTY), 3 March 2000, para 337 
43 P. BEHRENS, “A Momentary Kindness? Consistency and Genocidal Intent” In The Criminal Law of Genocide – 

International, Comparative and Contextual Aspects, Ed. R. Henman & P. Behrens, (Ashgate: Hampshire, 2007); p.130 
44 The Prosecutor v. Ferdinand Nahimana, Jean-Bosco Barayagwiza, Hassan Ngeze (Judgement and Sentence), ICTR-99-52-

T, International Criminal Tribunal for Rwanda (ICTR), 3 December 2003, para. 969; See Human Rights Watch, Genocide, 

War Crimes, and Crimes Against Humanity: Topical Digests of the Case Law of the International Criminal Tribunal for 

Rwanda and the International Criminal Tribunal for the Former Yugoslavia (Human Rights Watch: USA, 2004), p.18 
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PRAYER FOR RELIEF 

 

Wherefore in the light of the issues raised, arguments advanced and authorities cited, it is humbly prayed 

that this Honourable Court may: 

 

 Declare that the International Criminal Tribunal in Akpaf does have jurisdiction to hear this case. 

 

 Declare that Judge Arban Srivinias‟ actions, conduct and appointment should not result in 

judicial impeachment  

 

 Commander Ignatius‟ conviction for genocide should, nevertheless, be upheld. 

 

And pass any other order that this Honourable Court may deem fit in the interests of justice 

 

All of which is humbly prayed, 

 

Counsel for the Respondent 


